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“Situs”

Defining “Situs”

Situs

From the Latin “situs” meaning position or site.
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“Situs” Broken Out

Defining “Situs”

Tax Situs

Governing 
Law

Administrative 
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Beneficiary 
Residence
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Tax Situs – Factors by Jurisdiction

Factors considered in establishing income tax nexus for trusts:

*Multiple factors needed to establish income tax nexus.

Information provided for illustration only; specific rules of each particular state should be consulted to determine the specific rules resulting in taxation in any state. 

No Tax Settlor Beneficiary Trustee Administration Property

Alaska
Florida
Nevada
New Hampshire
South Dakota
Texas
Washington
Wyoming

Alabama*
Arkansas*
Connecticut
Delaware*
Idaho*
Illinois
Louisiana
Maine
Maryland
Massachusetts*
Michigan*
Minnesota
Missouri*
Nebraska
New Jersey*
New York*
North Dakota*
Ohio*
Oklahoma
Pennsylvania
Rhode Island*
Utah
Vermont
Virginia
Washington, D.C.
West Virginia
Wisconsin

Alabama*
California
Delaware*
Georgia
Hawaii*
Idaho*
Massachusetts*
Michigan*
Missouri*
North Carolina
North Dakota*
Ohio*
Rhode Island*
Tennessee

Alabama*
Arkansas*
California
Delaware*
Arizona
Hawaii*
Idaho*
Iowa*
Massachusetts*
Michigan*
New Jersey*
New Mexico
New York*
Oregon

California
Colorado
Hawaii*
Idaho*
Indiana
Iowa*
Kansas
Louisiana
Maryland
Mississippi
Montana
New Mexico
Oregon
South Carolina
Utah
Virginia

California
Georgia
Idaho*
Iowa*
Michigan*
New Jersey*
New York*

Defining “Situs”
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Governing Law

Defining “Situs”

• Often the only reference to a particular state in the trust instrument

• Generally controls construction of instrument

• May control substantive law

• May depend on other factors if not defined in instrument

• Can contribute to administrative ease or complexity 

• Generally unconnected to tax situs
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Administrative Situs

Defining “Situs”

• Location of administrative activity

• Provides basis for court jurisdiction

• Can therefore influence substantive law and construction of instrument

• Can result in tax situs

» For example, a corporate trustee is deemed to be a resident of California if it conducts the “major 
portion” of an administration in California

• Deserves close attention!
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Trustee Residence

Defining “Situs”

• May not be the administrative situs

» Not all individual trustees actively participate in administration

» Corporate trustees may rely on regional offices to perform work

• May provide basis for court jurisdiction, and therefore influence substantive law and 
construction of instrument

• Can result in tax situs

» Need to review rules in each state of residence of a trustee

• May change over time with individuals
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Beneficiary Residence

Defining “Situs”

• Can result in tax situs

» Need to review rules in each state of residence of current beneficiaries

» Should also review and consider for contingent beneficiaries

• Determines individual income tax results to beneficiary

• Typically will change over time

7



8

Settlor Residence

Defining “Situs”

• Can result in tax situs

• Can result in continuing court jurisdiction (potentially, in addition to others)

• Doesn’t change
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Property location

Defining “Situs”

• Generally results in location-source income 

• Can result in court jurisdiction

• Need to evaluate in relation to other factors
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California Income Taxation of Trusts

Defining “Situs”

Property Trustee Residence Beneficiary Residence

California‐source income results in 
California reporting 

If all of the trustees are California 
residents, all of the trust income is 
to be reported in California

If some of the trustees are 
California residents, a 
proportionate amount of the trust 
income is to be reported in 
California

If all non‐contingent beneficiaries 
are California residents, all of the 
trust income is to be reported in 
California

If some of the non‐contingent 
beneficiaries are California, a 
proportionate amount of the trust 
income is to be reported in 
California

Throwback rules apply

Corporate trustee residence is 
determined under “major 
portion” rule 

Individual trustee residence is 
determined under normal rules

Contingent beneficiary is subject
to a condition precedent before 
distribution

Upon distribution, contingent 
beneficiary becomes non‐
contingent
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Why not California?

Selecting a “Situs”

Avoid 
State 

Income 
Tax

Quiet 
Trust

Directed 
Trust

Court 
System

Decanting 
or NJSA

Longer 
Perpetuity 

Periods
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How to Leave California?

Selecting a “Situs”

• Appoint a trustee resident in another jurisdiction

• Evaluate impact and options related to beneficiary residence

• Evaluate impact and options related to property location

• Change trust terms

» Modification under California law

» Decanting under terms of trust instrument

» Decanting or modification under law of new administrative jurisdiction
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Planning

Selecting a “Situs”

• “Situs” is a choice

» Approach the creation of a trust as you would creation of a business entity

• Evaluate as a fiduciary required to achieve the best result for the beneficiaries

» Can you fulfill your fiduciary duties in the current jurisdiction?

» Can you better fulfill those duties in another jurisdiction?

» What is the cost to make a change?

» What is the cost of maintaining the current jurisdiction?

• Draft with flexibility

» Trusteeship

» Governing law and administrative situs

» Modification and distribution
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Conclusion

Trust “Situs” and Why It Matters

Thank you!

Q & A
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Bryan D. Kirk, Managing Director and Trust Counsel, is a senior trusts and estates advisor for Fiduciary Trust, where he provides guidance on all
aspects of estate planning and trust and estate administration. Mr. Kirk has broad experience in multi-generational asset management and transfer
planning, including estate, gift, generation-skipping transfer and income tax planning, charitable giving, philanthropy, real property matters and
complex assets, such as private equity and debt. He also serves as Chief Fiduciary Officer of Fiduciary Trust International of California. Before
joining Fiduciary Trust, he was a partner with Botto Law Group LLP in San Francisco where he worked for nine years. Mr. Kirk earned his law
degree from University of California, Berkeley, and graduated cum laude from Claremont McKenna College with a Bachelor of Arts degree in
literature and government.

Presenter’s Biography
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1. Not all investments are suitable for all clients. Please consult with your financial, legal and/or tax advisor before investing. This information has been prepared solely for 
informational purposes in connection with a “one-on-one presentation” in order to assist you in the review of your investment alternatives and is not for public distribution. This 
information is as the date indicated, and is not to be construed as investment advice or an offer for a particular security.
Our investment strategies and the resulting portfolio holdings may change depending on factors such as market and economic conditions. This information is not a complete 
analysis of every aspect of any market, country, industry, security or portfolio. Statements of fact are from sources considered to be reliable, but no representation or warranty is 
made as to their completeness or accuracy.

2. Any reviews, analyses, preliminary findings and proposed strategies set forth in this presentation are based on information that you have provided to us, which we have assumed 
is accurate and complete, without any independent verification, and certain other assumptions, as indicated.
This presentation has been prepared for illustrative and discussion purposes only. Actual findings and recommendations may vary significantly based on the verification of the 
information set forth herein and any additional information that may be provided. There is no assurance that any intended results and/or hypothetical projections will be achieved. 
Past performance does not guarantee future results and results may differ over future time periods.

3. When selecting mutual funds as a suitable investment for your account pursuant to its discretionary investment authority, Fiduciary Trust Company International (“Fiduciary Trust”) 
gives priority to funds under the management of affiliated investment advisers (“Affiliated Mutual Funds”), after comparing any such fund to an unrelated peer group.
Fiduciary Trust and its affiliates will receive, and may share, compensation for investment management services from each Affiliated Mutual Fund in which the account invests. 
These arrangements are described in the prospectus for each such Affiliated Mutual Fund. There are neither sales commissions nor “load” charges on either the purchase or sale 
of shares of Affiliated Mutual Funds, nor any redemption fee upon the sale of shares of such Affiliated Mutual Funds.  Neither Fiduciary Trust, nor any affiliate, receives any Rule 
12b-1 distribution or shareholder servicing fees from any affiliate attributable to investing in any of the Affiliated Mutual Funds. To avoid duplication of fees, Fiduciary Trust 
excludes the value of your holdings in any such Affiliated Mutual Fund in which you invest from the fee calculation on your account.

4. All investments involve risks, including possible loss of principal. The market values of securities owned by the Fund will go up or down, sometimes rapidly or unpredictably. The 
Fund's performance depends on the manager's skill in selecting, overseeing, and allocating Fund assets to the sub-advisors. The Fund is actively managed and could experience 
losses if the investment manager's and sub-advisors' judgment about particular investments made for the Fund's portfolio prove to be incorrect. Some sub-advisors may have little 
or no experience managing the assets of a registered investment company. Foreign investments are subject to greater investment risk such as political, economic, credit and 
information risks as well as risk of currency fluctuations. Investments in derivatives involve costs and create economic leverage, which may result in significant volatility and cause 
the Fund to participate in losses (as well as gains) that significantly exceed the Fund's initial investment. Lower-rated or high yield debt securities involve greater credit risk, 
including the possibility of default or bankruptcy. Currency management strategies could result in losses to the Fund if currencies do not perform as the investment manager or 
sub-advisor expects. The Fund may make short sales of securities, which involves the risk that losses may exceed the original amount invested. Merger arbitrage investments risk 
loss if a proposed reorganization in which the fund invests is renegotiated or terminated. Liquidity risk exists when securities have become more difficult to sell, or are unable to be 
sold, at the price at which they have been valued. Please see the prospectus and summary prospectus for information on these as well as other risk considerations.

5. This presentation must be preceded or accompanied by a summary prospectus and/or prospectus for each Fund. Please carefully review each prospectus. Investors should 
carefully consider a Fund's investment goals, risks, charges and expenses before investing.

Extent of FDIC Insurance: Securities, mutual funds and other non-deposit investments in your account are subject to investment risk, including possible loss of 
principal amounts invested, are not deposits or other obligations of, or guaranteed by, Fiduciary Trust, and are not insured by the Federal Deposit Insurance 
Corporation (“FDIC”) or any other government agency. Cash balances in your Account may be placed on deposit at one or more FDIC-insured banks, including UMB 
Bank, NA and possibly other Depositories, and, if so, are insured to the maximum extent permitted under the FDIC’s general deposit insurance rules in accordance with 
the Federal Deposit Insurance Act (further details can be found at www.fdic.gov/deposit/).

Disclosure Information


