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Deductions Allowed

• U.S. Citizens
• Deduction from U.S. income tax under IRC 170
• Deduction from estate tax under IRC 2055 
• Deduction from gift tax under IRC 2522

• Non-U.S. Citizens
• Permanent residents who are also U.S. 

domiciliaries are allowed the same deductions
• Nonresidents are allowed deduction against 

U.S. source income
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Deduction Limitations

• Individual limits based on AGI

• Gifts to public charities (“50% limit orgs”)
• 100% of AGI for cash gifts (60% for DAFs)
• 50% cap on non-cash gifts 
• 30% cap on gifts of capital gain property

• Gifts to private non-operating foundations
• 30% cap on gifts 
• 20% cap on gifts of capital gain property

• Separate deduction reduction rules
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Deduction Limitations cont’d

• Corporate limits
• Limited to 10% of taxable income under IRC 

170(b)(2)(A)

• Trusts and estates
• Generally unlimited fiduciary income tax 

deduction under IRC 642(c)
• Must be permitted by governing instrument
• Must be paid out or permanently set aside for 

charitable purposes during tax year for which 
deduction is claimed
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Private Foundations

• Default for all 501(c)(3)s under IRC 509(a)
• Most corporate and family foundations
• Non-operating vs. operating vs. conduit
• Excise taxes
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Public Charities (50% Orgs)

• Serve the public or a broad enough class

• Defined under IRC 509(a)(1) & 170(b)(1)(A)
• Houses of worship
• Education organizations
• Hospitals or medical research organizations
• Government units
• Etc.
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Public Charities cont’d

• Publicly supported
• DDoonnaattiivvee – receives more than 1/3 support 

via contributions (IRC 509(a)(1))
• RReevveennuuee--bbaasseedd – receives more than 1/3 of 

revenue via service-oriented fees (IRC 
509(a)(2))

• CCaannnnoott receive more than 1/3 of revenue via 
gross investment income.

• Supporting organizations under IRC 
509(a)(3) are discussed later
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The Rub – the U.S. Charity Limitation

• Individual deductions only for gifts to U.S. 
charities under IRC 170(c)(2)(A)
• Earmarking for use outside U.S. is not allowed

• Corporation deduction only if contributions 
used within the U.S. under IRC 170(c)(2)

• Trusts and estates allowed unlimited 
deduction for contributions to foreign 
charities if used for charitable purposes
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Relief Through Income Tax Treaties

CCoouunnttrryy RReecciipprrooccaall  
DDeedduuccttiibbiilliittyy

RReecciipprrooccaall  
RReeccooggnniittiioonn  ooff  
EExxeemmpptt  SSttaattuuss

Canada* ✓ ✓
Germany ✓
Israel* ✓
Mexico* ✓ ✓
Netherlands* ✓

* 50% of org’s beneficiaries must be eligible to benefit under
the treatry - e.g., by being residents of one of the countries
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U.S. Charities with Foreign Activities

• U.S. public charity required

• Activity that is charitable if carried out in 
the U.S. is also charitable activity if carried 
out in a foreign country

• No deduction if gift is earmarked for a 
foreign donee; U.S. charity cannot serve as 
a conduit for foreign activity

• Think of the American Red Cross
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“Friends Of” Organizations

• U.S. public charities meant to aid programs 
operated by non-U.S. charities

• May be created to receive tax-deductible 
contributions; see Rev. Rul. 66-79

• Usually satisfy the public support test under 
IRC 509(a)(1) but could use the revenue 
test under IRC 509(a)(2)

• Think of Doctors Without Borders
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Supporting Orgs Not Really a Choice

• Type I SO (”operated, supervised on 
controlled by”) structure - a disallowed 
conduit arrangement

• Type II SO (“supervised or controlled in 
connection with”) structure - control by 
foreign org is not allowed

• Type III SO (“operated in connection with”) 
structure - prohibited under IRC 509(f)(1)(B)



AdvicePeriod. It’s that simple.14

Expenditure Responsibility

• U.S. private foundation engaged in foreign 
grantmaking

• Exercise expenditure responsibility over 
grants to foreign orgs or else the grant is a 
taxable expenditure (triggering excise 
taxes and the need to correct)

• Foreign grantee that has not filed for U.S. 
recognition of exempt status must 
segregate the funds
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Expenditure Responsibility cont’d

• Grants to (1) foreign governments, (2) 
agencies thereof, and (3) international orgs 
recognized under 22 U.S.C. 288 do not 
require expenditure responsibility or 
equivalency determination (discussed 
below).
• Grant paperwork must document that grant is 

made for charitable purposes, not for general
purposes of the government
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ER Req’ts under IRC 4945(h)

• Pre-grant inquiry

• Written grant agreement obligating grantee to 
return unused funds

• Grantee must send annual reports on use of funds

• Grantee makes books and records available

• Grantee agrees not to use funds for non-exempt 
activity, esp. political or legislative

• Grantmaker updates IRS annually
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Equivalency Determination Instead?

• Foundation makes a good faith 
determination that foreign org would 
qualify as exempt if it had applied for US 
recognition as public charity

• Allowed under Treas. Reg. 53.4945-5(a)(5)

• Now only one option: opinion of counsel
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ED by Opinion of Counsel

• Counsel should review
• Foreign org’s governing documents
• Description of the grantee’s charitable 

purposes
• Relevant statutory law
• A demonstration that grantee does not engage 

in non-charitable activity and does not allow 
individual private benefit

• A demonstration that grantee does not engage 
in political or legislative activity

• Supporting financial data
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Special Private Foundation Concerns

• Inexperienced grantmaking PFs may 
decide to make grants to more 
experienced grantmaking PFs

• Such grants do not count toward minimum 
distribution requirements unless:
• Grantee must distribute by end of year 2
• Grant must be to public charity or else ER 

requirements apply
• Grant will not count toward grantee’s required 

minimum distribution
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Foreign Corrupt Practices Act (FCPA)

• Domestic charities are prohibited from 
making contributions to terrorist groups or 
individuals associated with them

• The U.S. Office of Foreign Assets Control 
(OFAC) maintains an online searchable 
database of prohibited grantees

• Ideally U.S. org’s governing documents will 
specify process it will use in screening and 
records will reflect all efforts to screen
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General Disclosure

This presentation is limited to the dissemination of general information pertaining to estate planning and tax information and should not 
be construed as legal or tax advice. Mariner Wealth Advisors does not provide legal advice. Please consult an attorney in your state to 
determine any legal requirements specific to your situation. Certain state laws that may be applicable to your situation may have an 
impact on the applicability, accuracy, or completeness of the information in this presentation. Federal and state laws and regulations are 
complex and are subject to change. Changes in such laws and regulations may have a material impact on tax illustrations used in this 
presentation.

AdvicePeriod is another business name and brand utilized by both Mariner, LLC and Mariner Platform Solutions, LLC, each of which is an 
SEC registered investment adviser. Registration of an investment adviser does not imply a certain level of skill or training. Each firm is in 
compliance with the current notice filing requirements imposed upon SEC registered investment advisers by those states in which each 
firm maintains clients. Each firm may only transact business in those states in which it is notice filed or qualifies for an exemption or 
exclusion from notice filing requirements. Any subsequent, direct communication by an advisor with a prospective client shall be
conducted by a representative that is either registered or qualifies for an exemption or exclusion from registration in the state where the 
prospective client resides. For additional information about Mariner, LLC or Mariner Platform Solutions, LLC, including fees and services, 
please contact us utilizing the contact information provided herein or refer to the Investment Adviser Public Disclosure website
(www.adviserinfo.sec.gov). Please read the disclosure statement carefully before you invest or send money.

For additional information as to which entity your wealth advisor is registered as an investment adviser representative, please refer to the 
Investment Adviser Public Disclosure website (www.adviserinfo.sec.gov) or the Form ADV 2B provided to you. Investment adviser 
representatives of Mariner, LLC dba AdvicePeriod are generally employed by Mariner Wealth Advisors, LLC (our parent company). 
Investment Adviser Representatives (“IARs”) of Mariner Platform Solutions, LLC dba AdvicePeriod are independent contractors and many 
maintain or affiliate with a separate business entity through which they provide additional services. The separate business entity is not 
owned, controlled by or affiliated with Mariner Wealth Advisors and is not registered with the SEC.
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Additional Risk Disclosure

This presentation is limited to the dissemination of general information pertaining to our investment advisory services and general economic market 
conditions. The views expressed are for commentary purposes only and do not take into account any individual personal, financial, or tax considerations. 
As such, the information contained herein is not intended to be personal legal, investment or tax advice or a solicitation to buy or sell any security or 
engage in a particular investment strategy. Nothing herein should be relied upon as such, and there is no guarantee that any claims made will come to 
pass. Any opinions and forecasts contained herein are based on information and sources of information deemed to be reliable, but we do not warrant the 
accuracy of the information that this opinion and forecast is based upon. You should note that the materials are provided “as is” without any express or 
implied warranties. Opinions expressed are subject to change without notice and are not intended as investment advice or to predict future performance. 
Past performance does not guarantee future results. Consult your financial professional before making any investment decision. Alternative investments 
encompass a broad array of strategies, each with its own unique return and risk characteristics that must be considered on a case-specific basis.
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